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ESEA, in rank order on the basis of the
total number of children from low-in-
come families in each area or school.

(2)(i) In calculating the total number
of children from low-income families,
the LEA must include children from
low-income families who attend pri-
vate schools.

(ii) To obtain a count of private
school children, the LEA may—

(A) Use the same poverty data the
LEA uses to count public school chil-
dren;

(B)(1) Use comparable poverty data
from a survey of families of private
school students that, to the extent pos-
sible, protects the families’ identity;
and

(2) Extrapolate data from the survey
based on a representative sample if
complete actual data are unavailable;

(C) Use comparable poverty data
from a different source, such as schol-
arship applications;

(D) Apply the low-income percentage
of each participating public school at-
tendance area to the number of private
school children who reside in that
school attendance area; or

(E) Use an equated measure of low in-
come correlated with the measure of
low income used to count public school
children.

(ili) An LEA may count private
school children from low-income fami-
lies every year or every two years.

(iv) After timely and meaningful con-
sultation in accordance with §200.63,
the LEA shall have the final authority
in determining the method used to cal-
culate the number of private school
children from low-income families;

(3) If an LEA ranks its school attend-
ance areas and schools by grade span
groupings, the LEA may determine the
percentage of children from low-in-
come families in the LEA as a whole or
for each grade span grouping.

(b)(1) Except as provided in para-
graphs (b)(2) and (d) of this section, an
LEA must allocate to each partici-
pating school attendance area or
school an amount for each low-income
child that is at least 125 percent of the
per-pupil amount of funds the LEA re-
ceived for that year under part A, sub-
part 2 of Title I. The LEA must cal-
culate this per-pupil amount before it
reserves funds under §200.77, using the
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poverty measure selected by the LEA
under section 1113(a)(5) of the ESEA.

(2) If an LEA is serving only school
attendance areas or schools in which
the percentage of children from low-in-
come families is 35 percent or more,
the LEA is not required to allocate a
per-pupil amount of at least 125 per-
cent.

(c) An LEA is not required to allo-
cate the same per-pupil amount to each
participating school attendance area or
school provided the LEA allocates
higher per-pupil amounts to areas or
schools with higher concentrations of
poverty than to areas or schools with
lower concentrations of poverty.

(d) An LEA may reduce the amount
of funds allocated under this section to
a school attendance area or school if
the area or school is spending supple-
mental State or local funds for pro-
grams that meet the requirements in
§200.79(b).

(e) If an LEA contains two or more
counties in their entirety, the LEA
must distribute to schools within each
county a share of the LEA’s total grant
that is no less than the county’s share
of the child count used to calculate the
LEA’s grant.

(Authority: 20 U.S.C. 6313(c),
(©)(1), 6333(c)(2))
[67 FR 71735, Dec. 2, 2002]

6320(a) and

FISCAL REQUIREMENTS

§200.79 Exclusion of supplemental
State and local funds from supple-
ment, not supplant and com-
parability determinations.

(a) For the purpose of determining
compliance with the supplement not
supplant requirement in section
1120A(b) and the comparability require-
ment in section 1120A(c) of the ESEA, a
grantee or subgrantee under subpart A
of this part may exclude supplemental
State and local funds spent in any
school attendance area or school for
programs that meet the intent and pur-
poses of Title I.

(b) A program meets the intent and
purposes of Title | if the program ei-
ther—

@)(@1) Is implemented in a school in
which the percentage of children from
low-income families is at least 40 per-
cent;
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(i) Is designed to promote
schoolwide reform and upgrade the en-
tire educational operation of the school
to support students in their achieve-
ment toward meeting the State’s chal-
lenging academic achievement stand-
ards that all students are expected to
meet;

(iii) Is designed to meet the edu-
cational needs of all students in the
school, particularly the needs of stu-
dents who are failing, or most at risk
of failing, to meet the State’s chal-
lenging student academic achievement
standards; and

(iv) Uses the State’s assessment sys-
tem under §200.2 to review the effec-
tiveness of the program; or

(2)(i) Serves only students who are
failing, or most at risk of failing, to
meet the State’s challenging student
academic achievement standards;

(ii) Provides supplementary services
designed to meet the special edu-
cational needs of the students who are
participating in the program to sup-
port their achievement toward meeting
the State’s student academic achieve-
ment standards; and

(iii) Uses the State’s assessment sys-
tem under §200.2 to review the effec-
tiveness of the program.

(c) The conditions in paragraph (b) of
this section also apply to supplemental
State and local funds expended under
section 1113(b)(1)(D) and 1113(c)(2)(B) of
the ESEA.

(Authority: 20 U.S.C. 6321(b)~(d))
[67 FR 71736, Dec. 2, 2002]

Subpart B—Even Start Family
Literacy Program

§200.80 Migrant Education Even Start
Program definition.

Eligible participants under the Mi-
grant Education Even Start Program
(MEES) must meet the definitions of a
migratory child, a migratory agricul-
tural worker, or a migratory fisher in
§200.81.

(Authority: 20 U.S.C. 6381a and 20 U.S.C. 6399)
[67 FR 71736, Dec. 2, 2002]

§200.81

Subpart C—Migrant Education
Program

SOURCE: 67 FR 71736, Dec. 2, 2002, unless
otherwise noted.

§200.81 Program definitions.

The following definitions apply to
programs and projects operated under
subpart C of this part:

(a) Agricultural activity means—

(1) Any activity directly related to
the production or processing of crops,
dairy products, poultry or livestock for
initial commercial sale or personal
subsistence;

(2) Any activity directly related to
the cultivation or harvesting of trees;
or

(3) Any activity directly related to
fish farms.

(b) Fishing activity means any activ-
ity directly related to the catching or
processing of fish or shellfish for initial
commercial sale or personal subsist-
ence.

(c) Migratory agricultural worker
means a person who, in the preceding
36 months, has moved from one school
district to another, or from one admin-
istrative area to another within a
State that is comprised of a single
school district, in order to obtain tem-
porary or seasonal employment in agri-
cultural activities (including dairy
work) as a principal means of liveli-
hood.

(d) Migratory child means a child who
is, or whose parent, spouse, or guardian
is, a migratory agricultural worker, in-
cluding a migratory dairy worker, or a
migratory fisher, and who, in the pre-
ceding 36 months, in order to obtain, or
accompany such parent, spouse, guard-
ian in order to obtain, temporary or
seasonal employment in agricultural
or fishing work—

(1) Has moved from one school dis-
trict to another;

(2) In a State that is comprised of a
single school district, has moved from
one administrative area to another
within such district; or

(3) Resides in a school district of
more than 15,000 square miles, and mi-
grates a distance of 20 miles or more to
a temporary residence to engage in a
fishing activity.
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